A General Average sacrifice or not?

One does not often see a General Average claim reaching a hearing in the Commercial Court in London. Therefore, when it does happen it is worthy of note.

Earlier this year Mr. Justice Hobhouse heard submissions in relation to the vessel "ALPHA" which had sailed from Abidjan in the Ivory Coast to Ango Ango, Zaire, a port about 70 miles up the Zaire River. Whilst the vessel was waiting for a Pilot to take her up the Zaire River she went aground and was subsequently refloated.

The site of the stranding consisted of sand and silt and while the engines were being used in an attempt to refloat the vessel, the water-cooling system became clogged. This resulted in both the engines and the lubricating oil overheating. The oil lost its lubricating effect and consequently the bearings and other parts of the engines were destroyed.

The Shipowners claimed a General Average contribution from cargo interests for such damage. They contended that while the vessel was aground the engines and auxiliaries were run in an attempt to refloat the vessel, even though the Master appreciated that he was risking damage to them through overheating.

Cargo interests argued that the Master had acted unreasonably and denied that the damage was caused by any sacrifice allowable in Generate Average.

In order to resolve the dispute the Court was directed initially to rule A of The York-Antwerp Rules:

In summary this provides that, in order for there to be a General Average act, the sacrifice has to be intentional; it has to be reasonable; and it has to be made for the purpose of saving the common adventure from peril.

The Court was also directed to Rule VII. This provides that, where a ship is aground and in a position of peril, damage which is caused to its machinery and boilers in an attempt to refloat shall be allowed in General Average when shown to have arisen from an actual intention to refloat the ship for the common safety at the risk of such damage.

In Rule VII - unlike Rule A - there is no reference to reasonableness.

After hearing the evidence and expert opinion, the judge decided that the conduct of the Master was not merely unskillful, it was unreasonable and contributed to the fact that when he was trying to refloat the vessel he could only do so at risk of damaging the engines. However, the judge also considered that Rule VII qualified the general principle found in Rule A and that, in such cases, reasonableness was not required for the damage to be allowed in General Average.

The Shipowner must still prove that the damage claimed is the direct consequence of the General Average act. This entails establishing:

That the damage was done when the vessel was aground and in a position of peril; 

That the damage was done while trying to refloat the vessel; 

That the damage arose from an actual intention to refloat the ship at the risk of such damage.

In this case, the judge found that the damage to the machinery was done with the actual intention to refloat the ship at the risk of such damage. It was also established that the damage to the engines was the actual and immediate consequence of the act of attempting to refloat without the intervention of any other cause. In those circumstances the Shipowners were entitled to recover in General Average.

Mr. Justice Hobhouse was also asked to consider the question of interest payable by cargo upon their contribution to General Average. The Shipowners stated that they were entitled to interest, at the discretion of the Court. Cargo interests disputed this. They referred to Rule XXI of the York-Antwerp Rules which provides that interest will be allowed on General Average expenditure at a rate of 7% per annum until the date of the General Average Statement. It was argued that this Rule imposes a contractual limit upon the interest to which the Shipowners are entitled and excludes the Court's discretion.

Perhaps not surprisingly the judge found that Rule XXI is a provision concerning only the preparation of the Adjustment and has no application once the Adjustment has been drawn up and published. As soon as the Adjustment is published interest "is at large" and is governed by whatever is the applicable law.

Summary

Rule A of the York-Antwerp Rules requires that the making of the sacrifice or the incurring of the expenditure must be done reasonably. However, Rule VII overrides Rule A. Where a ship is aground and in a position of peril, damage caused to its machinery and boilers in an attempt at refloating is not restricted by the test of reasonableness. However, the Shipowner must still show that the damage claimed was the direct consequence of the General Average act in order for the loss or expense to be properly allowable.
